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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


The District Court of the United States for the District of Columbia 
had jurisdiction under the District of Columbia Code 1961, Title 11, Sec- 
tion 306. The jurisdiction of this Court is invoked under the Act of June 
25, 1948, 62 Stat. 929, 28 U.S.C.A., Section 1291. 


STATEMENT OF THE CASE 


This is an appeal from an order granting a motion for summary 
judgment in favor of a defendant employer, appellee herein, in a civil 
action wherein it was sought to obtain damages from said appellee for 


injuries sustained by appellants in an automobile accident involving their 


car and a car operated by one John E. Lockhart, an employee of appellee. 


On deposition, Lockhart stated that he was employed by appellee 
on the date of the accident (p. 2); that there were no required hours for 
his job (p. 6); that jt was necessary for him to keep his car in repair for 
the purpose of selling insurance and that he needed tires (p. 23); that 


there were no required hours for his job (p.. 4). 


The affidavit of Edmund M. Sciullo states that Lockhart testified 
before the office of the Corporation Counsel for the District of Columbia 
that just prior to the accident he had delivered an insurance policy and 
that he was on his way to acquire new tires for his car at which time he 
expected to make a sale of an insurance policy to the person at the serv- 
ice station where he intended to buy the tires, and that when he had 
finished that errand he had another prospect to call upon. 


The affidavit of Hubert E. Burton, staff manager of appellee 
Insurance Company, states that John E. Lockhart was a salesman em~- 
ployed by the appellee on the date of the accident 


STATEMENT OF ERRORS 


The District Court erred in finding that there was no triable 


issue of fact on the evidence presented. 


SUMMARY OF ARGUMENT 


The District Court should not have granted appellee's motion for 
summary judgment where it had before it evidence showing appellee's 
employee was acting in the course of his employment at the time of the 


accident. 


ARGUMENT 


Judgment shall be rendered if the pleadings, depositions and ad- 
missions on file, together with the affidavits, show that. . . there is no 


genuine issue as to any material fact and that the moving party is entitled 


to judgment as a matter of law. Rule 56 F.R.C.P. 


The granting of a motion for summary is never warranted unless 
there is a clear and indisputable showing based upon the pleadings and 
evidence on file that no genuine issue as to any material fact remains 
for determination on the trial. American Insurance Co. v. Gentile Bros. 
Co. 109 F.2nd 732, certiorari denied, 60 S.Ct. 1075. : 


The trial judge incorrectly ruled that Mr. Sciullo's testimony 
would be inadmissible at trial. In actuality the averments in his affi- 
davit would be admissible, not only to impeach the credibility of Lockhart, 
but also to establish that Lockhart was acting within the scope of his em- 
ployment with appellee. 


Lockhart's own testimony on deposition would definitely be ad- 
missible to prove whether or not he was acting within the scope of his 
employment at the accident. In the case of Whitcomb v. Oller, et al., 
137 P. 709, where repairs were ordered by a tenant and the defense 
was that the landlord had authorized him to order them as agent, the 


court ruled as follows: 
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"Tt is next urged that the agency of Loefler was not suffi- 
ciently proved, and that, as the evidence of his agency was 
improper, the defendant's demurrer to the evidence should 
have been sustained. In support of this contention counsel 
cite Chickasha Cotton Oil Co. v. Lamb and Tyner, 28 Okl. 
275, 114 P.333, wherein the court said: 

 tAdmissions of an agent, in order to be admis- 
sible against the principal, must be made as 
agent, and while he is acting for the principal 
within the scope of his authority, and it must 
be shown by competent evidence that such ad- 
missions were made in and as a part of the 
agent's performance of his duties and within 
the scope of his authority." 

"The mere reading of this excerpt of the opinion discloses 
its inapplicability here, for, in the present case, it was not 
sought to introduce the admissions or declarations of the 
agent as to the fact of the agency. The agent himself was 
testifying, and it was competent for him to give testimony 
whether the relation existed or not, and its extent. Aultman 
v. Knoll, 71 Kans. 109, 79 P.1074.. . Wy 


Similarly in this case, Lockhart stated in his deposition that his 


stop immediately prior to the accident was made for the purpose of 
repairs to the car and that the stop he planned immediately after the 
accident was for a similar purpose. The appellants contend that making 
repairs to the car, which Lockhart was required to keep in good operat- 
ing order and for which he was paid an operating allowance by the appel- 
lee, was within the scope of Lockhart's employment. 


The affidavit filed by the appellee contained a twofold denial of 
scope of employment (the only issue on the question of vicarious liability 
since employment is admitted): 1) the accident did not occur within 
Lockhart's assigned territory; 2) "On information and belief" he was 
not within the scope of his employment. Statement one is clearly ir- 
relevant because of the purpose of the trip that was then in progress. 
Statement two alleges no facts and, for purposes of such an affidavit, 
must clearly be considered a nullity. 
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Lockhart's affidavit also contained two statements: 1) He "was 
not at the time acting within the scope of his employment"; 2) he had 
just left his mother-in-law's and was then on his way to his brother-in- 
law's. Statement one is a pure conclusion of law, not a statement of fact. 
Statement two contradicts his own deposition. Further, statement two 
is explained, from the appellants' standpoint, by Lockhart's deposition 
in which he states that he went to his uncle's to see about brake linings 
and to his brother-in-law's to see about new tires. Lockhart himself 
clearly stated that the purpose of these visits was not to pay social calls 
on relatives but to arrange repairs to his automobile. | 


Such testimony would raise a square issue of fact for jury 
determination: Whether in obtaining necessary repairs to his car, 
under the circumstances of his employment as an insurance salesman, 
he was acting in the scope of his employment. The appellants were 
entitled to use Mr. Sciullo's affidavit in this connection in an attempt 
to get Mr. Lockhart to admit that he was planning to solicit business 
at his brother-in-law's, his immediate destination when the accident 


occurred. 


CONCLUSION 


The trial judge was manifestly incorrect in finding no triable 
issue of fact here because the inferences to be drawn from the terms 
of Lockhart's employment and from his purposes in making the move- 
ments made at the time of the accident were squarely within the province 


of a trial jury. 


Respectfully submitted, 


CHARLES A. IOVINO, JR. 


1101 Vermont Ave., N.W. 
Washington 5, D. C. 


Attorney for Appellants 
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JOINT APPENDIX 


[Filed October 7, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


RUTH D. CORLEY 
and 
REGINALD CORLEY 
2225 13 Street, N. W. 
Washington, D. C. 
Plaintiffs , : 
vs. * CIVIL ACTION NO. 


2508-57 

JOHN E. LOCKHART 
505 Lincoln Street 
Rockville, Maryland 

and : 
LIFE AND CASUALTY INSURANCE CO. OF : 

TENNESSEE, A Corporation 5 
Suite 700, Realty Building 
1424K Street, N. W. 
Washington, D. C 

Defendants. 


COMPLAINT FOR PERSONAL INJURIES 
AND PROPERTY DAMAGE 


Jurisdiction is based on the ground that this is a civil action involv- 
ing over $3,000.00, exclusive of costs and interest; that the plaintiffs 
are residents of the District of Columbia; that the defendant John E. 
Lockhart is a resident of the State of Maryland; and the defendant, Life 
and Casualty Insurance Company of Tennessee, is a corporation doing 


business in the District of Columbia. 
1. Onor about the 15th day of March 1957 at about 1: 15 pm at or 
about the intersection of 7th and "L" Streets, S.E. in the District of 
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Columbia, while the plaintiff, Ruth D. Corley, was operating a motor 
vehicle in an westerly direction on "L" Street, S.E., and after she had 
entered the intersection at 7th and "L" Street, S.E., a motor vehicle 
owned and operated by the defendant John F. Lockhart struck the vehicle 
operated by the said plaintiff. 

2. The motor vehicle owned and operated by the defendant John E. 
Lockhart, at the aforesaid time and place was being operated and driven 
by him in a negligent, reckless and careless manner, thereby causing 
said vehicle to strike the motor vehicle operated by the aforesaid plain- 
tiff in the manner aforesaid. 

3. The defendant, John E. Lockhart, at the time of the aforesaid 
accident was an employee, agent and servant of the defendant, Life and 
Casualty Insurance Company of Tennessee. At the time of the aforesaid 
accident the defendant, John E. Lockhart was engaged in the performance 
of his duties in connection with his employment with the defendant corpo- 
ration. 

4. The vehicle operated by the plaintiff, Ruth D. Corley at the 
aforesaid time and place, was jointly owned by both plaintiff's herein. 

5. Asa result of the aforesaid accident, the plaintiff, Ruth D. 
Corley was forcefully and violently thrown from the vehicle she was 
operating, causing great bodily harm and injuries as follows: a severe 
concussion to the head; neck jolt and pack injuries; internal injuries and 
abrasions and contusions to her body, causing great pain and suffering 
and requiring hospitalization and medical attention, in which will in the 


future cause her to expend other medical expenses. | Further said 


injuries caused loss of earnings to the said plaintiff and resulted in 
damage to the motor vehicle which belonged to her and to the plaintiff 
Reginald Corley. 

6. Asa further result of said accident the plaintiff, Reginald 
Corley, husband of the plaintiff Ruth D. Corley suffered the loss of 
consortium of his said wife, and sustained loss as a result of damage to 
the vehicle owned by himself and the plaintiff, Ruth D. Corley. 
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WHEREFORE, the premises considered, the plaintiff, Ruth D. 
Corley demands judgment against the defendant's in the sum of Twenty- 
Five Thousand Dollars ($25,000), plus costs and the plaintiff, Reginald 
Corley demands judgment against the defendant's in the sum of Five 
Thousand Dollars ($5,000), plus costs. 


/s/ Edmund M. Sciullo 
/s/ Joseph G. Weeda 


1101 Vermont: Avenue, N. W. 
Washington 5, D. C. 


Attorneys for Plaintiffs 


JURY DEMAND 
The plaintiffs herein demand trial by jury on the issues in this 


cause. 


/s/ Joseph G. Weeda 


[Filed November 21, 1957] 


ANSWER OF DEFENDANT, LIFE AND CASUALTY 

INSURANCE CO. OF TENNESSEE, A CORPORA- 

TION, TO COMPLAINT 

The above named defendant admits that the amount of this suit is 

in excess of $3,000.00, and admits that it is a corporation doing business 
in the District of Columbia; it is without information or belief sufficient 
to either admit or deny the allegations contained in paragraphs one and 
two of the complaint; it admits that on the date of the accident the co- 
defendant was in its employ, but it denies that said co-defendant was in 
its employment, or on its business or acting as its agent at the time of 
the accident which is the subject of this suit; it denies each and every 
allegation of negligence on its part; it is without knowledge or belief 


sufficient to either admit or deny the allegations with respect to the 
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plaintiffs’ personal injuries or financial losses; it denies each and every 


other allegation with respect to it setforth in the complaint. 


GALIHER & STEWART 


BY /s/ Richard W. Galiher 
820 Woodward Bldg. 
Attorneys for above-named defendant. 


[Certificate of mailing] 


Ce SSS — 


[Filed September 16, 1958] 
ANSWER OF DEFENDANT, JOHN E. LOCKHART 


Comes now the defendant, John E. Lockhart, by and through his 
attorney, Lee W. Cowan, and in answer to the complaint filed herein 
states as follows: 

Defendant, John E. Lockhart, was duly adjudged a bankrupt on a 
voluntary petition filed by him on the 8th day of November 1957 in the 
United States District Court for the District of Columbia in bankruptcy 
proceedings no. 97-57. 

By order of Court, dated the 11th day of February 1958, defendant, 
John E. Lockhart, was granted a final discharge of all debts and claims 
which, by the Act of Congress relating to bankruptcy, are made provable 
against his estate. 

Plaintiffs, Ruth D. Corley and Reginald Corley, were scheduled 
in said proceedings and received notice thereof as prescribed by law. 

WHEREFORE, the defendant, John E. Lockhart, prays that com- 
plaint filed herein by the plaintiffs be dismissed as to defendant, John 
E. Lockhart, with costs adjudged against the plaintiffs. 

| /s/ Lee W. Cowan 


1010 Vermont Ave., N. W. 
Washington 5, D. C. 


Attorney for Defendant, John E. 
Lockhart 


[Certificate of mailing] 


eee ee ss 


[Filed October 17, 1958] 


MOTION OF DEFENDANT, LIFE AND CASUALTY 
INS. CO. OF TENN., A CORPORATION, TON; 
DISMISS 


jet 


Comes now the above named defendant and moves the court to 
dismiss this action as to it because of the failure of plaintiffs to answer 
interrogatories. In support of said motion it refers to the points and 
authorities attached hereto and prayed to be read as a part hereof. 

/s/ Richard W. Galiher 


* Oe OK 


Attorneys for above 
named defendant. 


Ruth D. Corley, 

Reginald Corley and 
Joseph G. Weeda, Esq., 
1101 Vermont eh , N. W 
Washington, D. C 

Attorneys for Plaintiffs 


Please take notice that the points to be submitted in support of this 
motion, and the authorities intended to be used are attached hereto. 
The rules of the above-named Court require that if you oppose the grant- 
ing of the same, you shall within five days from the date of service of a 
copy thereof upon you, or such further time as the said Court may grant, 
or as the parties to this suit may agree upon, file in reply with the 
Clerk of said Court, a statement of the points and authorities upon which 
you rely and serve a copy thereof upon Counsel for the defendant. 

/s/ Richard W. Galiher 
* * * 


[Certificate of Service] 
ee 
[Filed January 7, 1959] 
EXCERPTS FROM DEPOSITION OF JOHN E. ee 


Washington, D. 
Monday, December 15, 1958. 


Deposition of John E. Lockhart, a defendant herein, called asa 


witness for examination by counsel for plaintiffs, pursuant to notice, 
before Jesse L. Ward, Jr., a notary public in and for the District of 
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Columbia, in Room 310, Wire Building, 1000 Vermont Avenue, North- 
west, Washington, D. C., commencing at 4:00 o'clock p.m., on Monday, 
the 15th day of December, 1958. 
* * * 
PROCEEDINGS 
Thereupon 
JOHN E. LOCKHART 
a defendant herein, called as a witness for examination by counsel for 
plaintiffs, and having first been duly sworn, was examined and testified 
as follows: 
EXAMINATION BY COUNSEL FOR PLAINTIFFS 
By Mr. Weeda: 

Q. Please state your full name and address. A. John Edward 
Lockhart, 4638 Livingston Road, Southeast. 

Q. Onor about March 15, 1957, at about 1:15 p.m., were you 
involved in an automobile accident which occurred at or about Seventh 
and L Streets, Southeast? A. Yes, sir. 

Q. Was that an accident involving a Ruth D. Corley? A. Yes, 
sir. 

Q@. On that particular day, on March 15, 1957, by whom were 


you employed? A. Life and Casualty -- let's see -- Life and 


Casualty Insurance Company of Tennessee. 
Q. Where were their offices? A. 1424 XK Street, Northwest. 

Q. Who was your immediate supervisor? A. You want my 
staff manager or the head man? 

Q. Give me the staff manager first. A. The district manager 
or the staff manager? 

Q. Staff manager. A. The staff manager, H. E. Burton. 

Q. Who was the district manager? A. J. L. Sims. 

Q. Prior to March 15, 1957, how long had you been employed by 
that company? A, Five months. 

Q. What was your capacity with the company? A. Salesman, 
I imagine you would call it. 
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Q. What did you sell? A. Insurance. 

Q. What kind of insurance? <A. Weekly premium, and I sifoneet 
what they call it, monthly. 

Q. During the course of your employment had you sold insurance 
policies to individuals? A. Yes, sir. 

Q. Which gentleman of that company hired you? A. Mr. Sims. 

Q. What was your salary? <A. $75 for the first fifteen weeks 
and then commission. 

Q. Were you paid the $75 for the first fifteen weeks ? A. Yes, 


Q. That was at the rate of $75 per week? A. Yes, bee 

Q. On March 15, were you still being paid the $75 per week? 
A. Let me figure. | 

I wen there around October 15th. There was two weeks: left in 
October, November, December, would have been ten, January would 
have been fourteen -- no, I was on commission then. | 

Q. What was your agreement with reference to commission? 
How were you paid? A. I was paid $35 a week plus commissions 
on weekly premiums and the monthly insurance I sold: I got a, 
sion off of that also. 

Q. Was that the situation as it existed on March 15, 1967 ? 
A. Yes, sir. 
Q. Were you paid any expenses for the use of a car? A. Yes, 
sir. 

Q. What was that arrangement? A. $3.50 a week. 

Q. What was that for, the $3.50 per week? A. That was just 
for covering your debit, gas and oil for your car while calling on your 


debit. 


Q. On the day of the accident, you were operating a 1949 Chrysler 
four-door sedan? A. Yes, sir. | 

Q. Was that car owned by you? A. It was, at that time. 

Q. All right. 

Was that the automobile you were using with regard to selling 


insurance? A. Yes, sir. 
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Q. When did you terminate your services with the company, or 
when were your services terminated with the company? A. It must have 
been some time in May. I mean -- yes, I reckon it was the 1st, about 
the lst of May. 

Q. Of'57? A. No, sir; '58. 

Q. '58? A. No -- wait a minute. March, April, May, '57 -- 
you're right. 

Q. Onthe day of March 15, 1957,from where were you coming 
before the actual accident occurred? A. I was coming from -- my 
wife's uncle's place. He owns a garage on Seventh Street, Southeast. 

I stopped there to see if I could -- what he could get me some brakes 
for, linings, for the car. And he give me a price on them, and I was 
going down to my brother-in-law's that owns a service station, to see 
if he could get me some tires. 

Q. Now, in the course of your employment with the company, 
what hours were you required to work? A. If I'm not mistaken, there 
wasn't any required hours that I know of. Just when we had office 
meetings, you had to show that you were out there working, getting 
business, selling insurance. I mean, he didn't come out and say you're 
supposed to work from this time to this time. 


Q. Was it a requirement that you own a car in order to work for the 


company? A. Yes, sir. 

Q. Were you discharged from your job or did you resign or quit, or 
what? A. I think I was discharged, I would say. 

Q. You say just prior to the accident you had come from your 
uncle's garage, where you were inquiring about brake linings? A. Yes, 
sir. 

Q. You had left your uncle's garage? A. Yes, sir. 

Q. What was your destination? A. My brother-in-law's gas 
station, on Maine Avenue. 

Q. What were you going to do at your brother-in-law's? A. Check 
on getting some tires. 

Q. Anything else? A. No, that was all. 
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Q. Had you ever sold your brother-in-law a policy? as Yes, sir. 

Q. Prior to that time? A. Yes. ! 

Q. Did you ever make the statement prior to the accident that you 
had just delivered a policy? A. (The witness shook his head.) 

Q. Or that you were on your way to pick up some tires and try to 
sell a policy? Do you recall making sucha statement? A. No, sir. 


Q. Do you recall whether such a statement was made at the 


Corporation Counsel's Office? A. No, sir. 

Q. When was the last time you had talked to anyone about pur- 
chasing a policy just prior to the accident? A. More than likely it 
was Thursday night, because I hadn't been working at all Friday. 

Q. You say you hadn't been working at all on Friday? A. No. 

Q. You had no prospects on Friday at all? A. No, sir. 

Q. You had no plans to sell any policies on Friday? A. No, sir. 
@. Did you have any the following Saturday? A. I didn't work on 
Saturday. 

Q. Neither on Sunday? A. No, sir. 

Q. In other words, you worked only five days a week? A. I 
usually worked -- no, I only worked four days. 

Q. Four days a week? A. Yes. 

Q. That is all you were required to work, or was that all the time 
you wanted to put in? A. That was all the time I wanted to put in. 
That is more thanQlikely the reason I am:out of thé business. | 

Q. In other words, the reason you were traveling on that day 
was because you wanted to check on your brakes and check on your 
tires; is that right? A. Yes, sir. : 

x Q. What days of the week did you ordinarily work prior to this 
week, the week of the accident? A. I usually worked Mondeye through 
Thursdays. 

Q. You never sold a policy ona Friday? <A. No, because I 
usually goofed off on Fridays. I more or less picked up enough during 
the week to keep the boss off my back. 
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Q. Was there any understanding with your company that you 


definitely would not work ona Friday? Or it was just the days you 
wanted to work? A. Just the days I wanted to work. Just like I said: 
they didn't say I had a definite amount of time. He said if I sold $2.00 
worth a week of premiums, and so much of the monthly ordinary insurance, 
he said I could have the rest of the week off. 

Q. Did you have any other employment, aside from that job? 
A. No, sir. 

Q. Getting to the accident, you were traveling south on L Street 
at the time? A. Should have been Seventh. 

Q. No, rather, south on Seventh Street, Southeast? A. Yes, sir. 

Q. And the other car was traveling west on L Street? A. Yes, 


. Is that correct? A. Yes, sir. 


* * 


EXAMINATION BY COUNSEL FOR DEFENDANT 
LIFE AND CASUALTY INSURANCE COMPANY 


By Mr. Donnelly: 
* * * * 


Q. Now, on the day of this accident, I believe you stated that you 
were coming from your mother-in-laws's, or you had originally come 

from your mother-in-law's. A. I had been to my mother-in-law's 
and then I went to my uncle's garage, and actually I was coming from my 
uncle's garage when the accident happened. It's only about four blocks 
away. 

Q. What time did you leave your mother-in-law's? A. I don't 
have the slightest idea. 

Q. What did you go there for? A. I brought my wife and two 
children in, and I left themthere while I went down to my uncle's. 

Q. You were not working on Friday; is that correct? A. Yes, sir; 
that's right. 

Q. I pelieve you stated the time of the accident, the date of the 
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accident, you were living in Rockville; is that correct? A. ee sir; 
that's correct. 
Q. And you left home at about ten-thirty in the morning t to come 
into Washington? A. Yes, sir. 
Q. And the first place that you went was to your mother-in-law 8; 
is that right? A. Yes, sir. 
. And you had your wife and two children with you? Ai Yes, sir. 
. And when you left your mother-in-law's, where did you go? 
. To my uncle's garage. 
Q. And the purpose was for what? A. To see about getting some 
brake linings. 
Q. After you left your uncle's garage, where did you go oon or 
where were you going? A. I was going to my brother-in-law's service 
station. 


Q. Is that when the accident occurred, when you were going to 


your brother-in- law' s service station? A. Yes, sir. 

Q. Now, if you had gone to your brother-in-law's Berrice station 
and checked on those tires, where would you have gone from there? 
A. Well, my uncle's -- it was between my mother-in-law's and brother- 
in-law's, so I went to my uncle's first, and went down, and the = -- 
after the accident I didn't go to my brother-in-law's. 

Q. If the accident had not occurred, you would have gone to your 
-brother-in-law's gasoline station? A. Yes, sir. 

Q. Where would you have gone after that? A. Back ton my 
mother-in-law's. 

Q. For what reason? A. To get the wife and SSS and 
probably to eat. 

Q. And then where would you have gone? A. Back home. 


* * * 
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- Mr. Donnelly: Just one question: 
Now, your purpose of coming into the District of Columbia from 
Rockville was to get something for your automobile? 


The Witness: Yes, sir. 

Mr. Donnelly: No other purpose? 

The Witness: No. 

Mr. Weeda: Was it necessary for you to keep the car in repair 
in order to use it for the purpose of selling insurance ? 

The Witness: Yes, sir. 

Mr. Weeda: Wasn't that why you needed tires ? 

The Witness: Yes. 

Mr. Weeda: Wasn't that why you needed good brakes on your 
car? 

The Witness: Yes, sir. 


* * 
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[Filed December 17, 1959] 


ANSWER TO MOTION FOR SUMMARY 
JUDGMENT 


Comes now the plaintiffs, by their attorney, and moves the court 
to deny motion for summary judgment filed by the defendant, Life and 
Casualty Insurance Co. of Tennessee. In support of said motion, 
plaintiffs refer to the points and authorities, affidavit and the record in 


this cause. 


/s/ Joseph G. Weeda 
AK 


[Certificate of Service] 


[Filed December 17, 1959] 
AFFIDAVIT 


I, Edmund M. Sciullo, being first duly sworn on oath depose and 


say the following: 
I am one of the attorneys representing the plaintiffs in this case; 

that in the course of my employment, I appeared at a hearing in the 
Corporation Counsel's Office of the District of Columbia. Both the 
plaintiff and the defendant were present. At that time the defendant, 
John E. Lockhart, made certain statements in connection with his 
activities on the date of the accident, March 15, 1957; he stated, in 
the presence of the affiant and another person that just prior to the 

é accident he had delivered an insurance policy and he was going to 
acquire new tires for his car at which time he expected to make a sale 
of an insurance policy to the person at the service station where he 
intended to buy the tires, and that when he had finished with this he had 
another prospect to call upon. ! 

/s/ Edmund M. Sciullo 


Subscribed and sworn to before me this 14th day of December, 1959. 


/s/ Robert A. Strack 
Notary Public, D. C. 
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AFFIDAVIT 
DISTRICT OF COLUMBIA, SS: 

I, John E. Lockhart, being first duly sworn on oath depose and say 
the following: 

Lam a defendant in this case and was on March 15, 1957 involved 
in an automobile accident with an automobile of the female plaintiff, Ruth 
D. Corley at the intersection of 7th and L Streets, S.E., Washington, 

D. C.; that the motor vehicle I was operating was my own, that while 
I was an employee of Life and Casualty Insurance Company of Tennessee, 
I was not in the scope of my employment or transacting any business on 
behalf of the defendant Life and Casualty Insurance Company of Tennessee 
at the time of my automobile accident with the automobile of the female 
plaintiff; that I was not working for said Life and Casualty Insurance 
Company of Tennessee on the date of the accident, March 15, 1957; that 
just prior to the accident, I had been visiting the home of my mother-in- 
law at 1742 Massachusetts Avenue, S.E., and was on my way to see my 
brother-in-law at a gas station at 721 Maine Avenue, S.W., Washington, 
D.C., when the accident occurred. 


/s/ John E, Lockhart 


Subscribed and sworn to before me this 7th day of ester 1959. 


/s/ George M. Reid 
Notary Public, D.C. 


10 
AFFIDAVIT 
STATE OF VIRGINIA, SS: 


Hubert E. Burton, being first duly sworn on oath deposes and says 
as follows: That he is employed by the Life and Casualty Insurance 
Company of Tennessee, as a Staff Manager; that on March 15th, 1957, 
he was employed by the Life and Casualty Insurance Company of 
Tennessee, in Washington, D. C., as a Staff Manager, that in connection 


with said employment, he supervised the activities of John E. Lockhart, 


who was a salesman employed by the Life and Casualty Insurance Com- 
pany of Tennessee. That on March 15th, 1957, and for a considerable 
time before it was the custom and policy of the said Life and Casualty 
Insurance Company of Tennessee to confine the activities and sales of 
all debit agents to their own debit area in obtaining new business or 
policies; that the said John E. Lockhart was a debit agent whose 
territory consisted of Debit #10 which is generally bounded by Good 
Hope Road, Southern Avenue, 18th Street, S. E. and the Anacostia River, 
and it did not include either Seventh and L streets, S. E., or its vicinity; 
that upon information and belief affiant asserts that the said John E. 
Lockhart was not engaged in the employment, or within the scope of his 
employment as a debit agent at the time of the accident ‘which is the 
subject of this suit. 


/s/ Hubert E. Burton 


Subscribed and sworn to before me this 19th day of May, 1960. 


/s/ Horace Smith 
Notary Public 


My commission expires June 10, 1961 


[Certificate of Service] 


[Filed February 28, 1961] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. Cc. 
Monday, November 28, 1960 

The above-entitled case came on for hearing on motion at 10 
o'clock a.m. on Monday, November 28, 1960, in the United States Dis- 
trict Court for the District of Columbia, in the Courthouse at Washington, 
D.C. | 

* * * * 

MR. WEEDA: If the Court please, the plaintiffs rely mae merely 
upon the affidavit submitted by Mr. Sciullo, who was present at the 
Corporation Counsel's office when Mr. Lockhart made the statements, 
which I would conclude were admissions against interest in a sense. 

However, the evidence could be presented which was taken by 
deposition of Mr. Lockhart. Now, Mr. Lockhart does say this in his 
deposition, which would be admissible at a trial. 

THE COURT: What page? 

MR. WEEDA: Page 2. 

On page 2, Your Honor, he states on the third line from the 
bottom, that on that particular day referring to the day of the accident, 
that he was employed by the defendant Life and Casualty Insurance 
Company of Tennessee. | 

On page 4, Your Honor -- 

THE COURT: Now, wait a minute. 

The question is: Was that an accident, on or about March so- 
and-so, and were you involved in an accident? 

MR. WEEDA: Yes, sir. 

THE COURT: The answer: Yes, sir. 


Then the question was: Was that an accident involving a Ruth D. 


Corley? 

Answer: Yes, sir. 

Question: On that particular day, on March 15th, 1957, by whom 
were you employed? 
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Answer: Life and Casualty. 

Well, yes, he was employed by Life and Casualty. I suppose they 
do not disagree with that. The question is whether or not he was on the 
company's business at the time this accident happened. 

_ MR. WEEDA: That is right, Your Honor. Iam getting to the 
basic things to show agency. 

THE COURT: What is the next one? 

MR. WEEDA: On the doctrine of respondiat superior. 

THE COURT: Where is that? 

MR. WEEDA: Then on page 4, he admits that he was paid $35 a 

week, plus commission, and I think this is important in this matter, 
Your Honor, $3.50 per week for the use of his car. 

THE COURT: Where is that? 

MR. WEEDA: That is on page 4, 

THE COURT: I don't see that $3.50 on page 4. 

MR. WEEDA: Your Honor, [am sorry, that continues on to page 
5, it is at the top of the page, that he was given in addition to his com- 
mission and salary $3.50 per week for expenses for the operation of the 
vehicle, which he was required to have during the course of his employ- 
ment. 

THE COURT: All right. 

MR. WEEDA: Now, on page 6, Lockhart states, in essence, that 
there were no required hours that he had to work, and in the deposition 
at some point, Your Honor, he stated that he only worked four days a 


week, but here he states that there were no required hours, SO it 


would seem to be open that he could work all week long. 

I think, Your Honor, a very important phase of this case is this, 
on page 23 of the deposition. 

Lockhart stated that he was on his way to his uncle's to see about 
getting brake linings for his car, and then he had left there and was on 
his way to his brother-in-law's where he was going to purchase tires 
or see about purchasing tires for his car. 
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And between the time he left his uncle's garage and the time he got 
to his brother-in-law's garage, then, of course, he had this ue 
with the plaintiff. | 

Now, Your Honor, if Mr. Lockhart was required to use his car 
for business, if he were compensated by the Casualty Company for the 
use of his car, then we contend that his driving the car to a garage or to 
two garages to see about the repair of his automobile so that he could 
work, would constitute an act within the scope of his employment. 

THE COURT: That is really pulling that bow a long way. 

MR. WEEDA: We contend that would be so. It would be just as 
much so as if he had to go to his -- if he were on the way to the company 
to pick up a book and he had an accident in the interim, or to pick up any 
paraphernalia that was required that he needed in doing his work as an 
agent. 


He had to have the car. The car was required. 
Now, Your Honor, getting back to the affidavit of Mr. Sciullo, 


where Mr. Lockhart admitted that he was -- 

THE COURT: Wait until Ifind that. What did you attach that to? 

MR. WEEDA: Your Honor, that is attached to this, a copy is at- 
tached to my answer to the motion. 

THE COURT: To the one you just filed? 

MR, WEEDA: Yes, sir. The original was filed with the previous 
answer. 

THE COURT: All right. 

Well, I don't think that would be admissible. 

MR. WEEDA: We contend that the testimony of the agent would 
be admissible as part of the case to establish the liability of the defend- 
ant under the doctrine of respondiat superior. | 

In other words, we claim he was that at the Corporation Counsel's 
office charged with a violation, and that he was in the scope of his employ- 
ment when this accident occurred, and therefore he made statements 
which necessarily were statements of events which occurred while he 
was acting within the scope of his employment. | 
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We still contend, too, Your Honor, that it is material, and it is 
a fact in this case that we think the repairs to the automobile were a 
necessary part of the function of his job, and that therefore only on that 
basis alone it brings forth a question of fact to be determined. 

THE COURT: This fellow Lockhart has gone into bankruptcy, 
hasn't he? 

MR. WEEDA: Yes, he has. 

THE COURT: And I suppose he has no insurance. 

MR. WEEDA: No, Your Honor. 

THE COURT: Well, that is a pretty sad situation, but it doesn't 

seem to me that you have shown any agency here, but in fact have 
shown quite the contrary. 

I will have to grant the motion for summary judgment. 

MR. WEEDA: All right, Your Honor. 

THE COURT: I hope the day will come when nobody without 
insurance will be permitted to drive on our streets. 

MR. WEEDA: Well, you and I share the same thoughts on that, 
Your Honor. 

Mr. Galiher will submit the order? 

THE COURT: Yes. 

MR. GALIHER: Thank you, Your Honor. 

(Thereupon the instant hearing was concluded. ) 


En 


[Filed January 5, 1961] 
FINDINGS OF FACT 
This Court upon consideration of the depositions and affidavits 
finds the following fact: 
1. That at the time of the accident which is the subject of this 
suit, the defendant Lockhart was operating his own automobile and at 
said time he was not in the employ of the defendant Life and Casualty 


Insurance Company of Tennessee. He was, therefore, not operating 
the automobile as an agent, servant or employee of the defendant 
insurance company. 
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2. That at the time of said accident, the defendant Lockhart 
was on his own personal business. 
/s/ George L. Hart, Jr. 
JUDGE 


January 5, 1961 


ER 


[Filed January 5, 1961] 
CONCLUSIONS OF LAW 


Upon consideration of the Motion for Summary Judgment, this 
Court states the following conclusions of law: 

Since the automobile of the defendant Lockhart was not being 
operated by said Lockhart while in the course of his employment with 
the defendant Life and Casualty Insurance Company of Tennessee and 
since said Lockhart was not at the time of the accident the agent, 
servant or employee of the defendant insurance company, the defendant 
Life and Casualty Insurance Company of Tennessee cannot be held 
responsible to plaintiffs for the accident in question. 

/s/ George L. Hart, Jr. 
JUDGE 


January 5, 1961 


eS 


[Filed January 5, 1961] 
ORDER _ 

Upon consideration of the Motion for Summary Judgment filed by 
the Defendant, Life and Casualty Insurance Company of Tennessee, it 
is by the Court, this 5th day of January, 1961. 

ORDERED, That the same be and is hereby granted and this cause 
be and is hereby finally dismissed as to the defendant Life and Casualty 
Insurance Company of Tennessee, only. | 
[Certificate of mailing] /s/ Gece ure 


—— 


[Filed January 25, 1961] 


NOTICE OF APPEAL 


Notice is hereby given this 25th day of January, 1961, that the 
Plaintiffs, Ruth D. Corley and Reginald Corley, hereby appeal to the 
United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 5th day of January, 1961 in favor 
of the Defendant Life and Casualty Insurance Company of Tennessee, 
against said Plaintiffs Ruth D. Corley and Reginald Corley. 

Attorney for Defendant Life and 


Casualty Insurance Company of 
Tennessee: 


Richard W. Galiher /s/ Joseph G. Weeda 
1215 19th St., N. W. ** * 
Washington, D. C. Attorney for Plaintiffs 


/s/ Edmund M. Sciullo 


* * * 


Attorney for Plaintiffs 


/s/ Charles A. Iovino, Jr. 
1627 Kennedy Place, N. W. 
Washington, D. C. 


BRIEF FOR APPELLEE 
LIFE AND CASUALTY INSURANCE COMPANY OF TENNESSEE 


Gnited States Court of Appeals 5 A 
ae States Court of Appeals 


No. 16,270 


: AUG 25 1961 
RUTH D. CORLEY Sry by Maite 


AND 
REGINALD CORLEY, 


Appellants, 


JOHN E. LOCKHART 
| AND 
LIFE AND CASUALTY INSURANCE COMPANY OF TENNESSEE, 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


RICHARD W. GALIHER 
WILLIAM E, STEWART, JR. 


1215 19th Street, N.W. 
Washington 6, D. C. 


Attorneys for Appellee 


ROBERT 1, THIEL 


(i) 


COUNTERSTATEMENT OF QUESTION PRESENTED 


In the opinion of Appellee, Life and Casualty Insurance 
Company of Tennessee, the question presented is: 


Should The Trial Judge Have Granted A Motion For Summary 
Jadgment In A Personal Injury Action and Held That There Was 
No Evidence That John E. Lockhart Was Acting In The Course And 


Scope Of His Employment At The Time Of The Automobile Acci- 
dent? 


(ait) 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,270 


RUTH D. CORLEY 
and 


LIFE AND CASUALTY INSURANCE COMPANY OF TENNESSEE, 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE - 
LIFE AND CASUALTY INSURANCE COMPANY OF TENNESSEE 


COUNTERSTATEMENT OF THE CASE 


On Friday, March 15, 1957, John E. Lockhart, while operating his 
own automobile was involved in a collision with the automobile of Appel- 
lant Ruth D. Corley at the intersection of 7th and L Streets, 8.E., in the 


District of Columbia (J-A. 1-2). Lockhart testified in his deposition of 
December 15, 1958, that he had been employed by Appellee for five 

months prior to the accident as an insurance salesman; that he was paid 
$35.00 a week plus commissions on insurance that he sold; that he was 
paid $3.50 per week, expenses, for the use of his own car which was for 
covering his debit (insurance premium collection territory) (J.-A. 6-7). 
That on the date of the accident, he was coming from his wife's uncle's 
garage where he had stopped to get some brake linings for his automobile; 
that there he had received a price for said linings, and at the time of the 
accident he was on his way to his brother-in-law's service station to see 
if he could arrange to purchase some tires; (J-A. 8-9) that he only worked 
four days a week for Appellee and did not work on Friday, the day of the 
accident (J.A. 7-8a); that in an Affidavit which Lockhart gave on December 
7, 1959, he stated that he was not in the scope of his employment or trans- 
acting any business on behalf of Appellee at the time of the accident; that 
he was not working for Appellee on the date of the accident and that just 
prior to the accident, he had been visiting the home of his mother-in-law 
at 1742 Massachusetts Avenue, S. E., and was on his way to see his brother- 
in-law at a gas station at 721 Maine Avenue, S. W., Washington, D. C., 
when the accident occurred (J-A. 9). 


The Affidavit of Hubert E. Burton set forth the fact that on the date 
of the accident he was employed as a Staff Manager by Appellee and that 
he was the Supervisor of the activities of the said John E. Lockhart; that 
on the date of the accident it was the custom and policy of Appellee to 
confine the activities and sales of all insurance debit agents to their own 
debit area in obtaining new business or policies; that the territory of the 
said Lockhart consisted of the area bounded by Good Hope Road, Southern 
Avenue, 18th Street, S. E., and the Anacostia River and did not include 
either 7th and L Streets, S. E., or its vicinity; that Lockhart was not 
engaged in his employment or within the scope of his employment as a 
debit agent at the time of the accident (J-A. 10). 
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Edmund M. Sciullo, one of Appellants’ attorneys in the lower Court, filed 
an Affidavit setting forth the fact that at a hearing in the Corporation Counsel's 
Office some time after the accident, the witness Lockhart stated that just 
prior to the accident he had delivered an insurance policy and was going to 
acquire new tires for his car, at which time he expected to make a sale of 
an insurance policy to the person at the service station where he intended to 
buy the tires and that following this, he had another prospect to call upon. 


SUMMARY OF ARGUMENT 
The employee of the Appellee, Lockhart, was driving his own car and 
was not working for Appellee at the time of the accident. While he received 
a small expense allowance for using his automobile in the insurance business 
and kept his car in repair, Appellee had no’ contaceeceeer of control over 
it and was not responsible for the accident. 


The alleged extra-judicial statements made to counsel in the Court 
below at a traffic hearing, subsequent to the accident, by the purported agent 
were inadmissible, and agency could not be proven in this manner. 


Since Appellants could not show agency, or that Lockhart was within 
the scope of his employment, no genuine issue existed as toa material 
fact, and summary judgment was proper. 


ARGUMENT 


. THE STATEMENTS ALLEGEDLY MADE SUBSEQUENT TO THE 
ACCIDENT WERE INADMISSIBLE. 


The suit against Appellee here is premised upon the alleged fact 
that John E. Lockhart was at the time of an automobile accident, which 
forms the basis of the suit, acting within the scope of his employment by 
It is clear from the record that Appellants’ only evidence available 
to support their position is that contained in the affidavit of Edmund M. 
Sciullo, Esq., one of Appellants" counsel in the lower court, and in the 
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deposition of Lockhart, who it is alleged was working in the scope of his 
employment by Appellee at the time of the accident. 


Mr. Sciullo's affidavit is based upon alleged statements of Lockhart 
made on the occasion of a hearing held at the Office of the Corporation 
Counsel subsequent to the accident. There, according to the affidavit, he 
said that prior to the accident he had delivered an insurance policy; that 
he was going to acquire new tires for his car at which time he expected 
to make a sale of an insurance policy to the person at the service station 
where he intended to buy the tires, and thereafter, he had another prospect 
to call upon. Et is clear that this alleged statement is not a part of the 
res gestae, and made long after the accident, would be inadmissible. 
Furthermore, if it is not admissible there is nothing else in the record 
to support the claim of agency. It is also beyond logical dispute that the 
alleged statement would likewise be inadmissible if tendered as a part of 
Appellants’ case in chief. 


Under what theory would the testimony of Mr. Sciullo be admissible 
in evidence? Would Appellants endeavor to offer it to rebut the testimony 
of Lockhart in his deposition, or attempt to offer it independently thereof? 
Regardless of how it is tendered it would constitute the alleged statement 
of a claimed agent standing alone, offered for the purpose of proving 
agency. That admissions of an agent when tendered as part of plaintiff's 
case, may never be used to prove agency, is well recognized and settled. 


Peabody v. Marlboro Implement Co., 63 App. D.C. 288, 72 F.2d 81, cert. 
denied, 293 U.S. 661, 79 L. Ed. 693. 


Until there has been some proof of agency, representations and 
statements by an alleged agent are not competent to be introduced into 
evidence. Russell v. Washington Bank, 23 App. D.C. 398. 

The party dealing with the agent must be able to trace the authority 
on which he relies back to some word or deed of the principal. Mechem, 
Agency (2d Ed.) §210,750. 
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The record here is devoid of such proof and Appellants do not con- 
tend they have such evidence. Nor does Appellants’ one cited case on 
agency support their position. | 


It is well established that, as against the principal, the admissions, 
statements, and declarations of an alleged agent, other than his own testi- 
mony as a witness in the case in which the issues arise are inadmissible 
in evidence to prove agency, the general grounds of exclusion being that 
such statements are hearsay. 


Cases which support this doctrine are: 


American Nat. Bank yv. Bartlett, 40 F.2d 21 (10th Cir. 1930). 
American Lumber &Export Co. v. Love, 20 Ala. App. ss 100 


Smith v. Piseani 1399 s. W.2d $77. . 
Coleman v. Cook, 195 S. W. 2d 1020. . 


And see, Van Genderen v. Paterson Wimsett Thrift Co., 24 A. 2 228... 


In rejecting statements of an alleged agent the court there stated: 


“Agency cannot be proved by the declaration of the | 
person whose agency is sought to be established.” 


"When the word or the act is done in pursuance of 
the agent's duty, it can be proved against the principal; — 
otherwise, not." 


"Manifestly, then, the rule thus defined does not 
embrace statements, declarations, or admissions of the | 
agent, which are not made in the execution of the agency. 
That they relate to the business of the agency, is not 
sufficient; they must be in performance of it. This 
test excludes mere narrations and casual conversations, 
having reference to, but no effect in, the discharge of _ 
the delegated duty." | 
The Sciullo testimony is not only inadmissible, but is of 1 no real 


probative value to the issues herein. 
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2. LOCKHART WAS NOT ACTING WITHIN THE COURSE 
OR SCOPE OF HIS EMPLOYMENT. 

Appellants argue as their final point that since Lockhart received 
$3.50 per week for using his own car on Appellee's business and since 
his stop prior to the accident was for the purpose of repairs to his car, 
that this was within the scope of Lockhart's employment, and Appellee 
is therefore liable. No authority is given for this untenable approach nor 
is any logical argument set forth by Appellants. 


Lockhart's parpose in keeping his car repaired was his own and 
had nothing to do with his employment. While it was true that he used 
his car in his business there is nothing in the record disclosing that 
ownership of a car was a prerequisite to employment. Appellee did not 
control nor have the right to control the operation of the automobile. The 
record further establishes that the day of the accident was a Friday, that 
Lockhart did not work on Fridays and throughout that day, and including 
the time of the accident, he had been attending only to personal business. 
Clearly then, under the District of Columbia Law, Appellee is not respon- 
sible. Uline v. Cashdan, 84 U.S. App. D. C. 58, 171 F.2d 132. . 


The affidavit of Mr. Burton, Staff Manager of Appellee, sets forth 
the fact that Lockhart in his employment was confined to a sales area 
which did not include the locale of the accident, and that he was not engaged 
in the scope of his employment at the time of the accident. The automobile 
of Lockhart belonged to him and, therefore, no presumption of agency 
existed. 


Appellants contend finally that the deposition of Lockhart contradicts 
his affidavit. It is assumed that this refers to the fact that the affidavit 


states that he had been visiting the home of his mother-in-law and was on 
his way to see his brother-in-law at the time of the accident, while the 

deposition refers to the fact that he had gone from his mother-in-law's to 
his uncle's garage and was then on his way to see his brother-in-law with 
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the intention of returning finally to pick up his wife and children, (J.A. 
8b-8c) at the home of his mother-in-law. The difference is inconsequen- 
tial and taking either version does not help Appellants’ case. As a matter 
of fact, a reading of the deposition in its entirety will demonstrate its 
consistency with his affidavit and the clear absence of agency. 


CONCLUSION 


Appellants could not offer any admissible or satisfactory evidence 
to establish agency, no genuine issue of fact therefore remained, and the 
lower Court's decision decision should be affirmed. | 


Respectfully submitted, 
RICHARD W. GALIHER 
WILLIAM E. STEWART, JR. 
1215 19th Street, N. W. 
Washington 6, D.C. 
Attorneys for Appellee. 


